I find it unlikely  that  the section foreman on the midnight shift
would expose himself  to a citation by such a foolhardy act  as   leaving
a curtain installed in full view of an inspector if he (the foreman)
did not believe what he had done was  in full compliance with his roof
control plan.

Both Mr.   Coccagna and Mr.  Puskarich impressed me as straightforward
credible witnesses.     Mr.   Coccagna is a college graduate, with  two years
of post-graduate study in mining  technology.    He impressed me as being
most  knowledgeable with respect  to  the detailed provisions  of  the roof
control plan,   and  I accept his explanation as  to how the line  curtain
In question was  installed.     Mr.   Puskarich was retired at  the  time he
testified and was no longer employed by  the respondent,   and  I see no
reason why he would not tell the truth.     Further,  all of the respondent's
witnesses were sequestered during  the hearing,  and having viewed them on
the stand,   I find their testimony to be  credible.     In addition,   Inspector
Baniak conceded that  it was possible that  the curtain in question was
installed,   and the temporary jacks  removed,   as explained by Mr,  Coccagna
(Tr.   230-231).

Although there is no  dispute as   to what  Inspector Baniak observed at the
time   the citation issued,   I cannot  conclude that MSHA has established
a violation,     In short,  MSHA's "circumstantial case" that someone had been
under unsupported roof at  the time one end of  the line curtain in question
was  fastened to  the roof spad has been rebutted by the testimony and
evidence presented by  the respondent in this  case.     Under the circumstances,
Citation No.   1050403,  July  30,  1981,   citing a "significant and substantial"
violation of mandatory safety standard 30 CFR 75,200,   IS VACATED.

ORDER

In view of the foregoing findings and conclusions,  the civil penalty
proceeding,   Docket No.   PENN 82-5,   IS DISMISSED.     Contestant's  contest  of
the vacated  citation,   Docket No.   PENN 81-230-R,   IS SUSTAINED.

sorge'A.  Koutras
Administrative Law Judge
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